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case the effective date of the termi-
nation is stayed, pending a final ad-
ministrative decision on the appeal.

§781.65 Appeals.

(a) The following parties have the
right to appeal under this part:

(1) A person whose application for a
license has been denied;

(2) A licensee or sublicensee whose li-
cense has been terminated, in whole or
in part, pursuant to §781.64; and

(3) A third party who has partici-
pated under §781.63 of this regulation.

(b) Appeal under paragraph (a) of this
section shall be initiated by filing a
Notice of Appeal with the Secretary,
ATTN: Invention Licensing Appeal
Board, with a copy to the General
Counsel ATTN: Assistant General
Counsel for Patents, within thirty (30)
days from the date of receipt of a writ-
ten notice by the Department. The No-
tice of Appeal shall specify the portion
of the decision from which the appeal
is taken. A statement of fact and argu-
ment in the form of a brief in support
of the appeal shall be submitted with
the notice of appeal or within thirty
(30) days thereafter. Upon receipt of a
Notice of Appeal, the General Counsel
shall have thirty (30) days to transmit
a copy of the administrative record of
the decision to the Board with a copy
to appellant. The General Counsel shall
respond to appellant within 30 days
from receipt of appellant’s brief.

(c) The appellant shall have the bur-
den of proving by a preponderance of
evidence, based upon the administra-
tive record as supplemented by evi-
dence and argument submitted by the
parties to the appeal, that the decision
appealed from should be reversed or
modified.

(d) The Board shall offer to the appli-
cant, or to any other party who has
participated under §781.63, an oppor-
tunity to join as a party to the appeal.

(e) A hearing may be requested by
any party to the appeal within a time
period set by the Board.

(f) Except as set forth in this part, all
Board proceedings shall be conducted
pursuant to the Rules of Practice of
the Department of Energy Board of
Contract Appeals, 10 CFR part 1023,
modified as the Board may determine
to be necessary or appropriate.

§781.66

(g) The decision of the Board shall
constitute the final action of the De-
partment on the matter.

§781.66 Third-party termination pro-
ceedings.

(a) Any interested person may peti-
tion the Secretary to terminate, in
whole or in part, an exclusive or par-
tially exclusive license three years
after such license was granted.

The petition shall be sent to the Sec-
retary, ATTN: Invention Licensing Ap-
peal Board, and shall be verified and
accompanied by any supporting docu-
ments or affidavits that the petitioner
believes demonstrates that either:

(1) The license has tended substan-
tially to lessen competition or to re-
sult in undue concentration; or

(2) The licensee has not taken effec-
tive steps, or within a reasonable time
thereafter is not expected to take such
steps, necessary to accomplish substan-
tial utilization of the invention.

(b) Upon receipt of such a petition,
the Board shall forward a copy of the
petition and supporting documents to
the General Counsel, ATTN: Assistant
General Counsel for Patents. The Gen-
eral Counsel shall then forward a copy
of the petition and supporting docu-
ments to the licensee, who shall have
thirty (30) days from receipt of the pe-
tition to submit a response thereto to-
gether with any supporting documents
and affidavits. The General Counsel
shall then make a preliminary review
of the petition, response, and any sup-
porting documents or affidavits to de-
termine whether a hearing on the mat-
ter is justified. If the General Counsel
finds that a hearing on the matter has
been justified, he shall so advise the
Board in writing.

(c) If the General Counsel finds that
a hearing has not been justified by pe-
titioner, he shall so find in writing.
The General Counsel shall promptly
notify the Board and the petitioner of
the finding. The petitioner may appeal
this finding by filing a Notice of Appeal
with the Board within thirty (30) days
of the date of the mailing of the finding
by the General Counsel. The Board
shall review the finding concerning pe-
titioner’s justification for a hearing,
and shall uphold the finding of the
General Counsel unless petitioner can
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